situated." 3 This narrow statutory language obviously precluded a wide range of unfair competition claims. 4 The language of section 43(a), along with the rest of the Lanham Act, eased these restrictive requirements. 5 Nothing in the legislative history, however, recognizes that a new and potent weapon against false advertising claims was being created. 6 To the contrary, the focus at the time was that section 43(a) provided an express statutory basis for prohibiting false designations of geographic origin, thus bringing U.S. law into conformity with the provisions of various international conventions to which the United States was a party. 7 Given this focus, initial interpretations of section 43(a) were quite narrow. Early decisions generally limited the scope of section 43(a) to actions nearly identical to "palming-off" claims at common law, 8 requiring proof that a defendant had misled prospective customers into believing that the defendant's goods had been produced, sponsored, or approved by the plaintiff. 9 It was not until 1954-in a case involving a retailer who advertised a picture of plaintiff's dress for sale but who in fact was selling an "inferior" and "notably different" dress-that section 43(a) first was used in connection with false advertising claims. 1°G radually, through a series of court interpretations given during the next three decades, section 43(a) evolved into a vehicle by which private litigants could assert false advertising claims. 1 Even well into the 1980s, however, some courts tread cautiously, proposing restrictions on the reach of section 43(a) because it nowhere expressly mentions false advertising. For example, one line of cases held that the only false advertising claims a plaintiff could challenge 3. Id. 4 . Even the trademark infringement provisions of the prior law were restrictive. See, e.g., Atlas Mfg. Co. v. Street & Smith, 204 F. 398, 402 (8th Cir. 1913) (ruling that owner of trademark "Nick Carter" registered for weekly publication featuring fictional detective of same name, could not enjoin distribution of unauthorized motion picture using identical mark because "no exercise of the imagination, however fertile, can transform defendants' film . . . into anything resembling a periodical publication").
5. For example, § 43(a) eliminated the 1920 Act's requirement in unfair competition cases that a defendant's misrepresentations be willful or intentional, expanded liability from misrepresentations concerning a defendant's "merchandise" to those concerning both goods and services, and prohibited a multitude of false descriptions and representations, not merely "false designation[s] of origin." 15 U.S.C. § 1125(a) (1994 under the Lanham Act were those made by the defendant about its own products or services, not those made about the plaintiff's competitive products or services. 2 Other courts permitted Lanham Act challenges addressed only to those false claims involving an "inherent quality or characteristic" of the good or service advertised. 3 In a few instances, the absence of any express language about false advertising led some courts to reject the applicability of section 43(a) to false advertising claims, or to otherwise expand section 43(a) beyond traditional trademark infringement.
14 For example, in Coca-Cola Co. v. Procter & Gamble Co.," the district court dismissed a claim brought by Coca-Cola, the maker of Minute Maid Orange juice, in which Coca-Cola alleged that television commercials for Citrus Hill orange juice falsely claimed that Citrus Hill was made only from the "heart of the orange.' 6 The court declined to reach the merits of that claim because, in its view, "[s]ection 43(a) of the Lanham Act... applies only to merchandising practices, equivalent to the misuse of trademarks and palming off of one's goods for another's."' 7 Although by then the great weight of authority clearly was to the contrary, Coca Cola v. Procter & Gamble illustrates how it was at least theoretically possible to argue the narrow approach, in some jurisdictions, well into the 1980s.
12. This distinction had its genesis in Bernard Food Indus. v. Dietene Co., 415 F.2d 1279, 1283 (7th Cir. 1969) (holding that "[flalse advertising or representations made by a defendant about a plaintiff's product are not covered by section 43(a)" and therefore that defendant's allegedly misleading information sheet describing plaintiff's products was not actionable), cert. denied, 397 U.S. 912 (1970) , and was applied by some courts as late as 1988. See, e.g., Oil Heat Inst. v. Northwest Nat'l Gas, 708 F. Supp. 1118, 1122 (D. Ore. 1988) (holding advertisements that falsely misrepresented plaintiff's product were not actionable).
13. See, e.g., Fur Info. & Fashion Council, Inc. v. E.F. Timme & Son, Inc., 501 F.2d 1048 (2d Cir.) (fur trade association asserted that advertisement for imitation fur, which advertised that one advantage of purchasing garments made with imitation fur was that it spared the lives of tigers and leopards, was false because federal Endangered Species Conservation Act already protected tigers and leopards from being killed for the purposes of clothing manufacture; court dismissed false advertising claim because the commercial said nothing false regarding the quality or characteristics of the imitation furs), cert. denied, 419 U.S. 1022 (1974) . Courts continued to reject false advertising claims on this basis as late as 1989. See Hertz Corp. v. Avis, Inc., 725 F. Supp. 170, 171-72 (S.D.N.Y. 1989) (advertisement directed at travel agencies concerning speed with which commissions were paid did not pertain to inherent quality of service of car renting).
14. 16. 822 F.2d at 29. Coca-Cola alleged that, in fact, Citrus Hill, like all other processed orange juice, was made of "the entire interior portion of the orange," not just the heart as Citrus Hill advertised.
Id.
17. 642 F. Supp. at 939. The Sixth Circuit Court of Appeals subsequently reversed that decision, stating clearly that § 43(a) covers claims for false advertising as well as claims for passing off one's products as if they were those of another. 822 F.2d at 31.
B. The Trademark Law Revision Act of 1988
One of the principal goals of the Trademark Law Revision Act of 1988 ("TLRA"), 18 which became effective in November 1989, was to eliminate these inconsistencies. It did so in two ways. First, section 43(a) was amended to reflect the majority of the cases extending its application to false advertising cases.' 9 Second, by adding even broader language, the TLRA significantly enhanced the value of section 43(a) as a weapon in combatting virtually any type of false advertising or promotional claim. 2 The TLRA expressly codifies the two primary substantive theories of false advertising cases. Section 43(a)(1) now prohibits, inter alia, any ... false or misleading representation of fact ... likely to cause confusion, or to cause mistake, or to deceive as to the affiliation, connection or association of such person with another person, or as to the origin, sponsorship, or approval of his or her goods, services, or commercial activities by another person."
Although this provision is applied most frequently to cases of infringement of unregistered trademarks, it also makes actionable claims that an advertiser has falsely suggested that a celebrity endorses or otherwise approves of its goods or services. Decisions before the TLRA's enactment had recognized that such false suggestions of sponsorship or approval could give rise to a Lanham Act giving its imprimatur to a growing body of case law from the Circuits that had expanded the section beyond its original language." (citation omitted)).
Because Congress took the position that § 43(a) reflected past judicial decisions but did not expressly address the retroactivity of TLRA, there was a disagreement over whether its terms ought to be applied retroactively to advertising distributed prior to the Act's effective date. Compare ALPO Petfoods, Inc. v. Ralston Purina Co., 913 F.2d 958, 963-64 n.6 (D.C. Cir. 1990) (no retroactive application) with U.S. Healthcare, Inc. v. Blue Cross of Great Phila., 898 F.2d 914, 922 n.9 (3d Cir.) (applying revised § 43(a) retroactively), cert. denied, 498 U.S. 816 (1990) without permission to suggest sponsorship or endorsement, but also against advertisements that use so-called actors or models who sound 25 or look like wellknown celebrities in a way that suggests sponsorship or endorsement. 6 The statute even has been used to enjoin advertisements that simply evoke a celebrity's image without her permission. 7 Section 43(a)(2) addresses the principal remaining theory of false advertising litigation-the prohibition of "any false or misleading description of fact, or false or misleading representation of fact, which ... in commercial advertising or promotion, misrepresents the nature, characteristics, qualities or geographic origin of his or her or another person's goods, services, or commercial activities." ' These are the theories on which most false comparative advertising cases are predicated. For example, in Abbott Lab. v. Mead Johnson & Co., Abbott sued Mead for false advertising on a section 43(a)(2) theory, alleging that Mead's advertising claims concerning its oral electrolyte maintenance solution ("OES") were deceptive. 29 Abbott, the industry leader and creator of OES, which is used to prevent dehydration in infants, offered a glucose 22. Id (1964) . In one pre-TLRA case, for example, a toy company lawfully had acquired the rights to cartoon illustrations drawn in the 1930's by plaintiff Theodore Seuss Geisel, more popularly known as Dr. Seuss. The company had manufactured a line of dolls based on the animal-like characters in those illustrations, characters for which Dr. Seuss subsequently became world famous. Although the rights to the illustrations gave the toy manufacturer the right to manufacture the dolls, it went further in marketing its product: The dolls were sold with hang tags as large as their heads that said, in Dr. Seuss's distinctive lettering, that they were "From the Wonderful World of Dr. Seuss," and from "Dr. Cir. 1992 ). The district court held that Abbott had shown a likelihood of success on the merits but refused to grant an injunction because it concluded that Mead had prevailed on the remaining preliminary injunction factors. The Seventh Circuit affirmed the district court's finding as to the likelihood of success but reversed its denial of the injunction. Id carbohydrate-based product known as Pedialyte. Mead introduced a competing product, Ricelyte, comprised of complex rice syrup solids. A rice-based product would have certain advantages over the carbohydrate-based variant, but it also had numerous marketing problems, such as a short shelf life. The conflict arose over whether Mead's product was rice-based, as Mead claimed in its advertising, or a less desirable rice derivative." The U.S. Court of Appeals for the Seventh Circuit held that Abbot was entitled to injunctive relief because it could demonstrate a likelihood of success on its claims that (1) Mead's claim that its product was rice-based was literally false, 31 (2) the name "Ricelyte" was misleading because it "expressly conveys the false message that [the product] contains rice, ' 3 2 and (3) Mead's comparison claims were misleading because, although they stated a literal truth about a difference between the two products, the difference allegedly had no therapeutic significance. 33 In addition to confirming that false advertising is actionable under section 43(a), the TLRA also eliminated other restrictive interpretations of the statute that had developed in the courts. For example, the old "inherent characteristic" requirement has been jettisoned. 34 Revised section 43(a)(2) not only restates the prohibition of any misrepresentation made "in connection with" goods and services, but goes on broadly to proscribe any statement that, in "commercial advertising or promotion, misrepresents the nature [ (1994) . That sweeping language would, for example, now appear to proscribe a false statement in a television commercial to the effect that a certain promotion is "an exclusive T.V. offer" made "for the first time on T.V.," when, in fact, the same promotion ran on television last year. Therefore, even if nothing false is stated in the commercial concerning the actual product or service offered, the ad would be actionable. Under at least one interpretation of prior § 43(a), a contrary result had been reached. See Abernathy & Closther, Ltd. v. E&M Advertising, Inc., 553 F. Supp. 834, 837-38 (E.D.N.Y. 1982) (holding that representations that sale was "an exclusive T.V. offer" and made "for the first time on T.V." was false but not actionable because claim related to defendant's mode of advertising rather than to its product). The court in Project Strategies Corp. v. National Communications Corp., 38 U.S.P.Q.2d 1053 (E.D.N.Y. 1995), recently addressed a similar claim brought under the TLRA. Defendants' product packaging for a pet grooming aid included the slogan "As Seen on TV," although defendants had never advertised on television. The court held that defendants' packaging created a likelihood of confusion that consumers would mistake defendants' product for plaintiff's. This holding was heavily influenced by the fact that plaintiff, the original creator of the competing "Pet Mitt" grooming aid, had advertised its product extensively on television and truthfully used a similar statement on its packaging. Interestingly, the court distinguished Abernathy & Closther not on the basis of the expanded § 43(a), but because, unlike the claim in the earlier case, plaintiff's television advertising had made its claim to television fame an inherent quality of its product, which "would have an effect on a consumer's purchasing decision. " Id. its competitors. Section 43(a) now expressly applies to all false claims about anyone's goods and services. 36 
III KEY PRINCIPLES OF FALSE ADVERTISING LAW
Although it significantly expanded the reach of section 43(a), the TLRA also was intended to codify much of the false advertising case law that had evolved in prior years. Thus, many of the basic principles governing such cases remain the same.
A. Standing
The standards for establishing the right to sue under section 43(a) are quite liberal-virtually anyone who can show a competitive injury has standing to challenge a false advertisement. 37 Thus, standing has been extended to competitors, 38 trade associations, 39 and individuals claiming that advertisements falsely suggest they endorse the goods or services at issue.' Despite the broad language that literally authorizes suits by "any person who believes that he or she... is likely to be damaged" by the acts it prohibits, standing under section 43(a) has not been extended to commercial plaintiffs with purely prospective interests 41 For a brief period in the 1980s, some plaintiffs attempted an end-run around the consumer standing problem by using the Racketeer Influenced and Corrupt Organizations Act ("RICO") 43 as the basis for consumer class action suits against companies accused of false advertising. The theory behind these class action RICO claims was that a defendant's use of the mails and telephones to convey the false advertisements violated the federal mail and wire fraud statutes and thereby constituted the requisite pattern of racketeering activity. In some cases, the plaintiffs explicitly relied on prior litigation in which the defendants' advertising campaigns had been found to have violated the Lanham Act's prohibitions. ' RICO consumer class actions received an initial boost when one early complaint survived a motion to dismiss. In Bauder v. Ralston Purina Co.,4 the plaintiff filed a class action RICO suit on behalf of all persons who purchased Purina PUPPY CHOW from the defendant between October 1, 1985 and July 30, 1989. The action was based on previous litigation in which Ralston was found to have engaged in false advertising in violation of the Lanham Act.' In response to Ralston's motion to dismiss, the district court concluded, "[i]f the [false] advertisements were paid for in part with funds derived from the wire and mail fraud, the enterprise would fall within [RICO] ." 4 7 According to published reports, Ralston thereafter settled the litigation rather than become embroiled in a potentially expensive and time-consuming RICO action. 48 Most other plaintiffs, however, encountered serious obstacles in their attempts to use RICO in this way. For example, in Savastano v. Thompson Medical Co., a RICO claim arising out of advertising claims for appetite 43 . 18 U.S.C. § § 1961-68 (1994). RICO makes it "unlawful for any person who has received any income ... from a pattern of racketeering activity.., to use or invest, directly or indirectly, any part of such income ... in acquisition of any interest in, or the establishment or operation of, any enterprise which is engaged in, or the activities of which affect, interstate or foreign commerce." Id. § 1962(a). To plead a RICO cause of action, a plaintiff must allege the following: (1) that the defendant has received money from a pattern (two or more predicate acts within ten years, id. § 1961(5)) of racketeering activity including any offense involving mail fraud or wire fraud, id. § 1961(1)(B); (2) that the defendant invested that money in an enterprise including any individual, partnership, corporation, association, or other legal entity, id. § 1961(4); (3) that the plaintiff sustained injury to its business or property as a direct result of defendant's use or investment of income derived from the pattern of racketeering activity, id. § 1964(c); and (4) that the enterprise affected interstate commerce, id. § 1964(a). See, e.g., Shearin v. E.F. Hutton Group, Inc., 885 F.2d 1162, 1165 (3d Cir. 1989). From the plaintiff's point of view, the ability to assert a RICO claim in connection with a false advertising suit has two distinct advantages: (1) the potential recovery of attorneys' fees and treble damages and (2) the availability of a federal forum.
44 suppressants, the district court dismissed the complaint because it failed to allege a "pattern of racketeering activity." 49 The court also took the opportunity to express its strong disapproval of such consumer RICO suits:
Congress did not intend [RICO] to afford a remedy to every consumer who could trace the purchase of a product to a violation of § 1962. Not only is the legislative history devoid of any such interpretation, but if it were present, it would open up the federal courts to frequent RICO treble damage claims by federalizing much consumer protection law. 5°S imilarly, in Brittingham v. Mobil Corp.,"' the U.S. Court of Appeals for the Third Circuit affirmed dismissal of a false advertising RICO class action suit arising out of allegations that Mobil falsely advertised the biodegradability of its Hefty degradable plastic trash bags. 52 The court's holding rested on the plaintiffs' failure to produce "evidence indicating that the defendant corporations, in contrast to individuals or entities acting on their behalf, took a distinct role in the alleged racketeering activity," 53 otherwise known as the "distinctiveness" requirement. 54 The court recognized the extreme difficulty plaintiffs face in proving distinctiveness when the named RICO defendant is a corporation, 55 but noted that the requirement was "in keeping with that [c]ongressional scheme to orient section 1962(c) toward punishing the infiltrating criminals rather than the legitimate corporation which might be an innocent victim of the racketeering activity in some circumstances. 
B. Contributory Liability
It is self-evident that the party who directly makes the allegedly false or misleading statement is potentially liable. Liability also can be extended to all parties who knowingly play a significant role in accomplishing a wrongful purpose. 57 Plaintiffs frequently have named research firms, 58 advertising agen-49. 640 F. Supp. 1081 (S.D.N.Y. 1986). The court concluded that defendant's alleged criminal activity-the intentional misrepresentation through packaging and advertisements of the performance of a single product-DEXATRIM, could at best be characterized as a "single fraudulent effort, implemented by several fraudulent acts," and thus was insufficient to meet the RICO pattern requirements. 1991) . In both Nutri/System and CPC, the district court, although declining to dismiss a false advertising RICO suit, refused to allow the case to proceed as a class action. Both decisions rejected the argument that all members of the plaintiff class purchased the product for the same reason, i.e., exposure to the allegedly fraudulent advertising. Rather, the courts ruled that each class member would have to present individualized proof of which advertisements he or she saw and whether he or she in fact purchased the product in reliance upon the advertisements. The necessity of such individualized testimony, the courts concluded, presented an insurmountable obstacle to class certification. cies, 59 and officers of the defendants' as co-defendants for having helped the primary defendants create and distribute the allegedly false advertising. Yet some element of knowledge or involvement must be proven to render a thirdparty liable. 6 Some of the most interesting analyses of third-party liability come, not in the false advertising context, but in infringement cases. For example, in Fonovisa, Inc. v. Cherry Auction, Inc.,62 the U.S. Court of Appeals for the Ninth Circuit imposed contributory liability under the Lanham Act against the owner of property at which a swap meet was held. 63 Cherry Auction repeatedly had been made aware of the unauthorized sales of music recordings in packaging bearing plaintiff's trademarks. In fact, the Sheriff's department had raided the swap meet and seized more than 38,000 counterfeit recordings. A year later the Sheriff had written to Cherry Auction about the ongoing infringement, and the plaintiff directly informed Cherry Auction of the problems surrounding the infringing recordings. 64 On these facts, the Ninth Circuit reversed the district court's dismissal of the plaintiff's claim alleging contributory trademark infringement. Noting that in another case the Supreme Court had imposed contributory liability under the Lanham Act based on a showing that the defendant either (1) intentionally induced the Lanham Act violation or (2) continued to supply materials knowing that the recipient would use them to engage in such violations, 65 the Ninth Circuit concluded that Cherry Auction should be liable because it "suppl[ied] the necessary marketplace." ' Under this approach, it is easy to understand why all knowing participants in the creation or distribution of allegedly false advertising copy could be held liable.
C. Elements of a Cause of Action
Although the elements of a section 43(a) false advertising claim have been articulated in various ways, there is general acceptance that to succeed on the merits a plaintiff must establish the following five elements: (1) a false statement of fact that has deceived, or has the capacity to deceive, a not 7 the defendants advertised that by using their home pregnancy test kit, women could know "in as fast as" or "as soon as" ten minutes-for sure-whether they were pregnant. 7 2 In fact, all non-pregnant users had to wait a full thirty minutes to confirm that the test's color change (signaling pregnancy) would not occur. 73 Moreover, defendants' own study showed that only half of pregnant users of the test obtained positive results in ten minutes or less when using the test on the first day after the expected onset of menses. 7 4 As a consequence, the court concluded that the necessary, but false, implication of defendants' "as soon as" ten minutes claim was that they were selling a ten-minute test. Section 43(a) also prohibits claims that, even if not literally false, still have a tendency to deceive or mislead. 76 When an advertisement is implicitly false, however, courts will judge its tendency or capacity to deceive not on its own determination of falsity, but by reference to evidence indicating that the public will be misled. Often this takes the form of consumer survey evidence. 77 Over the last few years, courts and commentators have focused almost exclusively on consumer survey results as the only probative evidence that an implicit claim has misled the public. 7 9 Although it is clear that consumer survey evidence at times may be the most persuasive evidence of an advertisement's tendency or capacity to deceive,' 0 it should not be the exclusive means of assessing implicitly false representations.
For years, sole reliance on survey evidence was justified by citation to an opinion by Judge Lasker of the Southern District of New York. In American Brands, Inc., v. R.J Reynolds Tobacco Co.," Judge Lasker was asked to determine whether a statement acknowledged to be literally true and grammatically correct nevertheless had a tendency to mislead, confuse, or deceive. . 1992) , plaintiff appealed the district court's refusal to consider factors other than consumer survey evidence on the issue of whether the challenged advertisement had a tendency to deceive consumers. Specifically, plaintiff argued that the court erred in failing to consider the "commercial context, defendant's intent to harness public misperception, defendant's prior advertising history, and sophistication of the advertising audience." Id. Nevertheless, the Second Circuit affirmed, stating that "generally, before a court can determine the truth or falsity of an advertisement's message, it must first determine what message was actually conveyed to the viewing audience. [W] here, as here, the issue is whether true statements are misleading or deceptive despite their truthfulness, it is not enough to place the statements alone before the court. The plaintiff must adduce evidence (usually in the form of market research or consumer surveys) showing how the statements are perceived by those who are exposed to them. This does not mean that the conclusions of market researchers and other expert witnesses are binding on the court.... Though the court's own reaction to the advertisements is not determinative, as finder of fact it is obliged to judge for itself whether the evidence of record establishes that others are likely to be misled or confused. In doing so, the court must, of course, rely on its own experience and understanding of human nature in drawing reasonable inferences about the reactions of consumers to the challenged advertising. ' McNeilab, unlike either party in American Brands, introduced both market survey evidence establishing the tendency of American Home Products' advertising for maximum-strength Anacin to deceive, and evidence that American Home Products intended its commercials to have a deceptive effect. 8 7 The court found both forms of proof to be persuasive and enjoined the challenged commercials.
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Judge Lasker's explicit recognition that a consumer survey is not the only means by which the tendency or capacity of implicitly false advertisements to mislead the public may be determined is consistent with decisions in a closely related context-section 43(a) trademark infringement cases--determining the likelihood of consumer confusion. Whether the action is for infringement of trademarks or trade dress, or for false advertising not based on explicitly false statements, the central legal question to be resolved in all claims of unfair competition based on section 43(a) is the same: What is the likelihood that consumers will be confused? 9 84. Id. at 1360. Judge Lasker, however, did enjoin one of Reynolds's claims which, by the date of his decision, had become literally false because of product changes made by American Brands. The only meaningful distinction between the allegedly false representations involved in infringement and advertising cases is the different subject matter of the representations. In advertising cases, the alleged falsehood usually misrepresents a quality or performance characteristic of goods or services. 9 " In infringement cases, the alleged falsehood usually has to do with the source, origin, or other identifying characteristic of the product or service. 9 Nevertheless, in many of these infringement cases, the infringing mark or dress only suggests, rather than literally states, that the defendant's goods or services originated, or otherwise are affiliated, with the plaintiff. Therefore, these representations often are of the same suggestive nature as implicitly false advertising claims, making it conceptually difficult to defend the result that market survey research should be the exclusive means of demonstrating the confusing nature of the latter, when it is not required for the former.
In addition, many of the evidentiary criteria used in infringement cases are readily transferable to cases involving implicitly false advertising claims. These criteria include the defendant's intent or purpose in employing the challenged representations, 92 the recipient audience's sophistication or the degree of attention it is likely to pay to the representation, the similarity of the competing products or services implicated by the representation, the similarity of the marketing channels used, and, of course, evidence of actual confusion. A well-conducted consumer research survey certainly is relevant to the determination of the advertisement's capacity to mislead. 94 Such evidence is viewed most properly, however, as a surrogate for unsolicited examples of actual confusion. Because actual confusion itself has never been a prerequisite to a finding of liability under section 43(a), forced reliance on consumer survey evidence would require section 43(a) plaintiffs to satisfy an unjustifiably higher burden of production in false advertising cases than in challenges to other methods of unfair competition. This distinction does not withstand scrutiny. 95 2. Interstate Commerce. Subject matter jurisdiction exists where the defendant's advertising substantially affects interstate commerce. 96 Both intrastate advertising 9 7 and activities that take place beyond the territorial limits of the United States can have a sufficiently substantial effect on U.S. commerce to trigger application of the Lanham Act. 98 Thus, subject matter jurisdiction under the Lanham Act may reach some false advertising in foreign countries. This "extraterritorial jurisdiction" has been applied in at least one reported case, Gordon defendants' dissemination abroad of a promotional letter and a survey comparing scientific journals published by both parties." In their summary judgment motion, defendants argued that the Lanham Act was inapplicable because the mailings were sent to France, Japan, and England.' The court denied the motion, holding that the Lanham Act has extraterritorial reach "where (1) the acts in question significantly impact United States commerce; (2) the defendant is an American citizen; and (3) application of the Act would not interfere with the laws of a foreign nation ....
Commercial Advertising or Promotion.
Perhaps the single biggest effect the TLRA has had on false advertising law is that it expressly makes a wide range of misrepresentations-far beyond those made via traditional advertising-subject to its provisions. These can include product labeling, 3 direct mail solicitations, 1°4 general sales talk or bad mouthing, 0 " published articles, 1°6 a letter to a single customer, 1 " infomercials," and on-line advertising (for example, web sites)."°1 However broad the reach of section 43(a),"' for constitutional reasons the Lanham Act does not reach noncommercial speech."' In recent years, as corporations, trade associations, and others have taken space and time in paid media to express their views on a variety of issues, they have been increasingly subject to challenge for allegedly misrepresenting the facts that support their respective positions. In the course of these challenges, a number of courts have been required to decide whether the objectionable speech is entitled to full First Amendment protection.
In one recent example, Wojnarowicz v. American Family Association," 2 a national promotional effort was launched to prevent the public funding of "offensive" and "blasphemous" art by the National Endowment for the Arts. The plaintiff, a multimedia artist, sought to enjoin the distribution of a pamphlet published by the defendant that contained photographic reproductions of the plaintiff's allegedly offensive works"' and which was designed to rally support for the defendant's cause. The complaint alleged, inter alia, a claim for false designation of origin under section 43(a)(1) of the Lanham Act.
In addressing the plaintiff's Lanham Act claim, the district court noted that, although section 43(a) as revised "encompasses a broad range of misrepresentations," including disparagement of another's product, the Act was never intended to "stifle criticism of the goods or services of another by one ... who is not engaged in marketing or promoting a competitive product or service.' 1 4 Indeed, the court noted that the legislative history of the TLRA specifically distinguished between false or misleading commercial advertisements or promotions and political speech that may contain "consumer or editorial comment."" ' The court held that because the defendant's pamphlet was intended to be political speech and was not "employed in the 'advertising or 117 In appropriate circumstances, an omission, if material, may also qualify as a "false statement." ' 118 The Tambrands v. Warner-Lambert case discussed above involved an advertising claim that did not make clear to women that those who were not pregnant always had to wait a full thirty minutes to receive an accurate result. 119 The court held that the failure to disclose this fact was a material omission that was actionable under the Lanham Act. 12 Conversely, omissions that are not likely to affect a consumer's purchasing decision are not actionable. In Universal City Studios v. Sony Corp. of America, 21 the plaintiff sought to compel the defendant, a manufacturer of VCRs, to disclose the plaintiff's view (subsequently rejected by the Supreme Court 22 ) that taping TV shows off the air infringed its copyrights." 2 In denying their request for relief, the district court held that "it cannot be said that as conceived or enacted [section 43(a)] was designed to make all failures to disclose actionable."' 24 Similarly, in McNeilab, Inc. v. American Home Products Corp. ," the plaintiff sought to compel the defendant to disclose that Anacin, advertised as containing "the pain reliever doctors recommend most," actually contained aspirin, a drug that has some side effects. 126 In rejecting the plaintiff's claim, the court expressly held that "a failure to inform consumers of something, even something that they should know, is not per se a misrepresentation actionable under section 43(a)."' 2 7 In both of these cases it is clear that 118. As originally drafted, the TLRA would have made omissions of material information that result in misrepresentations expressly actionable. According to the Senate Judiciary Committee, however, the material omissions provisions did not make it out of committee because of concerns that [the omissions provision] could be misread to require that all facts material to a consumer's decision to purchase a product or service be contained in each advertisement. Currently, the question of when section 43(a) reaches failure to disclose information material to a consumer's purchasing decision is an open question in the courts. The committee does not through the deletion indicate that it condones deceptive advertising, whether by affirmative misrepresentation or material omission, and leaves to the courts the task of further developing and applying this principle under section 43(a the particular facts omitted simply were not sufficiently material to the purchasing decision to warrant compelled disclosure.
Likely to Cause Plaintiff Injury.
A plaintiff in a false advertising case brought under section 43(a) does not have to prove actual injury, just that the advertisement is likely to cause damage."
2 The likely harm must be competitive and direct, not a derivative injury. 129 In practice, courts often treat the injury requirement in a way reminiscent of the standing analysis because the type of injury to be proven, such as sales lost to the defendant or harm to plaintiff's good will or reputation, necessarily entails an assessment of whether the plaintiff enjoys a reasonable interest to be protected against the alleged harm. In addition, a false advertising plaintiff must show that the injury alleged actually was caused by the challenged statement. Thus, in Grove Fresh Distribution, Inc. v. Everfresh Juice Co.," the plaintiff offered "no facts supporting the conclusion that the customers were lost" to the defendant charged with false advertising, so the court could not find that the defendant's challenged statement had caused the injury.
The plaintiff in Nikkal v. Salton 32 also failed to prove causation in its action against a competing manufacturer of ice cream machines. Although Nikkal had suffered a loss in sales after Salton began competing with its allegedly false advertising, Nikkal could not prove the requisite injury. The court found that Nikkal's own marketing strategy played the predominant role in the decline of sales,' 33 quite apart from the challenged packaging." In short, even assuming Salton's advertising was deceptive, Nikkal could not recover if it was unable to prove "by a preponderance of the evidence, that Salton's alleged wrongdoing caused it to sustain some damage."' 3 5
IV EMERGING CONSTITUTIONAL ISSUES IN FALSE ADVERTISING LITIGATION
The expanded reach of section 43(a) has resulted in a commensurate reduction in the types of claims that do not fall within its scope. One area ripe for further litigation, however, is the contention that a defendant's advertising constitutes speech fully' protected by the First Amendment.
3 6 This defense has been used with varying degrees of success, and at least one court has rejected a Lanham Act claim on the grounds that the speech in question was "artistic expression" protected by the First Amendment and was not "primarily intended to serve a commercial purpose." ' 137 Generally speaking, however, use of the First Amendment in defense of misleading commercial advertising claims has proved unavailing. As the Second Circuit stated in Vidal Sassoon, Inc. v. Bristol-Meyers Co., 3 ' "[m]isleading commercial speech is beyond the protective reach of the First Amendment. The Lanham Act's content-neutral prohibition of false and misleading advertising does not arouse First Amendment concerns that justify alteration of the normal standard for preliminary injunctive relief." ' 139 There are, however, two noteworthy instances in which the First Amendment clearly does come into play. The first is found in cases where the allegedly misleading commercial speech is connected closely to activities that traditionally have enjoyed full First Amendment protection, such as publishing and motion picture production."
The second exception is found in cases where, although the speech may have been found deceptive, the scope of injunctive relief is deemed excessively broad and likely to affect future speech that is not necessarily false. Both instances are discussed below. 140. Many of these cases arise in the context of traditional trademark infringement claims. At first blush, these may appear conceptually distinct from "core" false advertising cases but in fact they are not. The central question to be resolved in all unfair competition claims based on § 43(a) of the Lanham Act is the same: What is the likelihood of consumer confusion? In false advertising cases, the alleged falsehood relates to some quality or performance characteristic. In infringement cases, the falsehood relates to the alleged source of or affiliation with the goods or services. In both instances, either an express or implied falsehood is involved. Ginger Rogers claimed that "Ginger and Fred," used as the title for a fictional motion picture about two Italian cabaret dancers who imitated Rogers and Fred Astaire, created the false impression that Rogers herself either had some involvement in the movie or that the movie was actually about her.
1 42 As neither impression was accurate, Rogers sued under, among other theories, section 43(a) of the Lanham Act and the common law right of publicity. 43 At the district court level, Rogers lost a summary judgment motion when the court concluded that, because of the title's undisputed artistic relevance to the film, neither the Lanham Act nor the common law claims could be sustained. 1 " The Second Circuit affirmed, but in so doing it found the district court's analysis unduly restrictive of the Lanham Act given the less than full level of protection enjoyed by commercial speech. It noted that, although [m] ovies, plays, books, and songs are all indisputably works of artistic expression [,] ... they are also sold in the commercial marketplace like other more utilitarian products, making the danger of consumer deception a legitimate concern that warrants some government regulation.... The purchaser of a book, like the purchaser of a can of peas, has the right not to be misled. 45 At the same time, however, the Second Circuit expressly recognized that when, in the case of a movie title, the artistic and commercial elements "are inextricably intertwined," the scope of the Lanham Act must be interpreted with an eye toward "First Amendment values."' 146 The court therefore adopted a balancing test designed to weigh the public interest in avoiding confusion against the public interest in free expression. 147 It stated that [i] n the context of allegedly misleading titles using a celebrity's name, that balance will normally not support application of the [Lanham] Act unless the title has no artistic relevance to the underlying work whatsoever, or, if it has some artistic relevance, unless the title explicitly misleads as to the source or the content of the work. Applying this rule to the movie title "Ginger and Fred," the Second Circuit affirmed the grant of summary judgment. 149 It held that, despite the possibility that some consumers might be misled, such risk was "outweighed by the danger that suppressing an artistically relevant though ambiguous title will unduly restrict expression."' 5° For similar reasons, the court held that the right of publicity must also be circumscribed to accommodate First Amendment concerns.
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In Cliffs Notes, Inc. v. Bantam Doubleday Dell Publishing Group, Inc.,152 the Second Circuit expanded the Rogers approach to cover all "Lanham Act claims against works of artistic expression."' ' 3 The plaintiff in Cliffs Notes argued that there was a great risk of consumer confusion between the famous cover for its study guides to "classic" books and the defendant's parody of the guides, "Spy Notes," which replicated the distinctive yellow color, black diagonal stripes, and black lettering of "Cliffs Notes."'" The Second Circuit disagreed for two reasons. First, it noted that more risk of confusion is to be tolerated in parody cases because [a] parody must convey two simultaneous-and contradictory-messages: that it is the original, but also that it is not the original and is instead a parody. To the extent that it does only the former but not the latter, it is not only a poor parody but also vulnerable under trademark law, since the customer will be confused. 155 Moreover, the court concluded that the actual risk of confusion created by "Spy Notes" was slight' 56 and was outweighed by the "well-established public interest in parody."' 57 It therefore vacated the prepublication injunction the district court had issued against distribution of "Spy Notes. ' Thus, where the unauthorized use of a trademark is for expressive purposes of comedy, parody, allusion, criticism, news reporting, and commentary, the law requires a balancing of the rights of the trademark owner against the interests of free speech. ' In a similar case, the musical group New Kids on the Block brought a Lanham Act claim against Star magazine and USA Today for these publications' use of a telephone poll to ascertain the group's popularity, alleging that the defendants' polls were likely to confuse the public with respect to the relationship between the group and defendants' "900" number telephone services."' Callers to the 900 numbers were asked to vote (at a charge of fifty cents or ninety-five cents per minute, depending on the publication) on whether they liked the group and which member they found most attractive. In the case of Star magazine, callers also were solicited to participate in a separate 900 number service trivia game. Based upon these facts, the court granted defendants' summary judgment motions, holding that the First Amendment provides immunity... unless... use of the plaintiffs' trademark was wholly unrelated to news gathering and dissemination, misleading as to content, or falsely and explicitly denoted authorship, sponsorship, or endorsement .... The
Court finds that the defendants were involved in the constitutionally protected activity of news gathering and dissemination when they conducted [the] poll ....
Two things are clear from the foregoing line of cases. First, although misleading commercial speech may be beyond the protection of the First Amendment," 6 artistic, communicative or expressive commercial speech is not. When the allegedly misleading speech is closely linked to "core" First Amendment activities like political speech, parody, satire, books, movies, news reporting and the like, courts are willing to find that allegations of misleading speech ought to be filtered through First Amendment concerns." Second, although arising in the context of disputes between private commercial entities, these cases also are consistent with the Supreme Court's Virginia Board analysis in that they turn on whether the speech involved does "no more than propose a commercial transaction." 165 The allegedly misleading speech in Rogers, Cliffs Notes, Yankee Publishing, and New Kids did not fit the Court's classic definition of commercial speech, in part because the expression itself, rather than a separate product or service, was being sold. Because the challenged speech had independent value, apart from the transaction proposed, the courts could not readily classify the speech as purely commercial." 6 B. First Amendment Limitations on Injunctive Relief
As suggested above, there is little doubt but that the First Amendment permits courts to enjoin advertisers and others from disseminating "facially false" commercial speech. Courts have recognized, however, that the First Amendment limits their ability to enjoin inherently nondeceptive speech that has the potential to be used in a deceptive manner. As a result, injunctions in false advertising cases must be crafted so that they balance the state's interest in regulating false and deceptive advertising with the First Amendment protections afforded truthful commercial speech. A pair of cases illustrates how courts have used disclaimers to strike this balance.
In Act claims brought by producer of "Star Wars" films against public interest groups for their use of the term in voiced objections to then-President Reagan's Strategic Defense Initiative because trademark laws "do not reach into the realm of public discourse to regulate the use of terms used outside the context of trade"). Where a commercial transaction clearly has been proposed, however, the promotional nature of the speech will prevent successful reliance on the First Amendment. See White v. Samsung Elecs. Am., Inc., 971 F.2d 1395, 1401 (9th Cir. 1992) (even though defendants had intended to spoof TV-hostess Vanna White and "Wheel of Fortune" in television commercial, "parody defense" found inapplicable because the "primary message" of commercial was to promote Samsung's products), cert. denied, 113 U.S. 2443 (1993 endorsed the defendant's programs nor commissioned any investigation of the defendant's business. 16 On the BBB's motion for a preliminary injunction, the district court enjoined the defendant not only from representing that the BBB had in any way endorsed or approved of its weight-loss programs, but also from "causing to be used either of the designations 'Better Business Bureau' or 'BBB,' or any other designation similar thereto, in connection with the advertising or promotion of any of [the d]efendants' weight reduction centers or services."' 69 On appeal, the Fifth Circuit took issue with the district court's complete ban on any reference to the BBB:
The issue raised by the district court's restriction on the content of [the defendant's] advertisements is ... precisely one of commercial speech: whether an initial determination of deception in advertising may, in a manner consonant with the first amendment, warrant an absolute prohibition on all further statements containing reference to the same topic. Well-articulated principles delineating the protections to commercial expression say not.
170
Ruling that "the appropriate remedy is not less speech, but more," the Fifth Circuit modified the district court's injunction "to require only that references to the [BBB] The First Amendment's preference for effective disclaimers over injunctive relief was further explained in Consumers Union of United States, Inc. v. General Signal Corp. 72 There, the publisher of Consumer Reports magazine had sued under various provisions of the Copyright Act and section 43(a) of the Lanham Act to enjoin the defendant, manufacturer and marketer of the "Regina Powerteam" vacuum cleaner, from using a favorable Consumer Reports review in broadcast advertising of its product. Although the defendant's advertising contained clear disclaimers stating that "Consumer Reports is not affiliated with Regina and does not endorse products," the plaintiff contended that it was injured despite such disclaimers because "any mention of [Consumers Union] in commercial advertising will diminish its effectiveness as an unbiased evaluator of products. ' "173 Based upon the plaintiff's showing of infringement under the Copyright Act, the district court granted the plaintiff's motion for a preliminary injunction. On appeal, however, the U.S. Court of Appeals for the Second Circuit vacated the injunction, holding that it was supported by neither the Copyright Act nor the Second Circuit stated in no uncertain terms that adequate disclaimers are to be preferred to injunctive relief as a remedy for "confusing" commercial speech:
The district court in the instant case erred in enjoining Regina from making any reference to the favorable Consumer Reports rating. If the record truly evinced a likelihood of consumer confusion (which it does not), the proper course would have been to require a clear disclaimer. The First Amendment demands use of a disclaimer where there is a reasonable possibility that it will suffice to alleviate consumer confusion. 75 Taken together, Better Business Bureau and Consumers Union demonstrate that an appropriate disclaimer can be used both by an advertiser to prevent the imposition of injunctive relief and by the courts to shape an injunction so that it strikes an acceptable balance between First Amendment interests and the laws that regulate false and deceptive advertising.
It is important to note, however, that the use of a disclaimer will be permitted only if the disclaimer effectively converts potentially deceptive speech into nondeceptive speech. For example, in Tambrands, Inc. v. Warner-Lambert Co.,176 a manufacturer sought a permanent injunction under the Lanham Act to prevent its competitor from making allegedly false claims with respect to its own brand of home pregnancy test kits. In its discussion of the standards governing the issuance of injunctions in false advertising cases, the court stated that [t] he First Amendment permits courts to enjoin false commercial speech only to the extent necessary to prevent consumer confusion. Disclaimers are preferred over blanket proscriptions of speech. However, a disclaimer, modification or qualifier is appropriate only if it effectively turns an otherwise false advertising claim into a true one, in such a manner that the consumers are not misled." 7 Applying this standard to the facts at hand, the Tambrands court found that the defendant's claims were "facially false."' 78 Because some of the claims could not be made true by means of disclaimer or modification, 179 the court issued the permanent injunction sought. 8°C ourts also are authorized to order corrective advertising. First Amendment concerns also prompted Congress to include an "innocent infringement" defense in the TLRA which makes it harder to sue the print and electronic media.1 5 Under the new provision, malice must be shown in order to hold a member of the media liable for damages in the event of a Lanham Act violation."
V

CONCLUSION
The application of section 43(a) of the Lanham Act to false advertising claims has created an enormous body of case law that barely existed twenty-five years ago. The adoption of the Trademark Law Revision Act of 1988 should encourage additional claims over the next several decades and, as creative litigants test the outer limits of the statute, further changes in the rules that govern modern advertising.
As competitors continue to expand the limits of section 43(a) by using the statute to monitor how rivals market their products through advertising, increasingly interesting legal issues will arise, especially at the intersection of the Lanham Act and other bodies of law. One thing is clear: The expansion of false advertising law will keep going, and going, and going ....
